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JURISDICTIONAL STATEMENT

Appellant adopts and incorporates by reference the Jurisdictional Statement

from his origina substitute brief.

STATEMENT OF FACTS

Appellant adopts and incorporates by reference the Statement of Facts from

his original substitute brief.



POINT RELIED ON

Thetrial court erred in sustaining the state's motion and refusing to
permit defense counsel to make an opening statement outlining for thejury
the factual evidence that would be élicited from the state's witnesses, because
thisruling violated appellant'srightsto due process and to present a defense,
guaranteed by the Fifth, Sixth and Fourteenth Amendmentsto the United
States Constitution and Article |, Sections 10 and 18(a) of the Missouri
Constitution, in that defense counsel was thereby unable to inform the jury of
the nature of the defense so asto enable thejurorsto appreciate the
significance of the evidence as it was presented, and there were facts elicited
In cross-examination that tended to show that Sarah Kaufman'sidentification

of appellant may have been mistaken.

State v. Thompson, 68 S.W.3d 393 (Mo. banc 2002);
State v. Taylor, 929 SW.2d 925 (Mo. App., S.D. 2996);
U.S. Const., Amends. V, VI and X1V; and

Mo. Const., Art. |, Secs. 10 and 18(a).



ARGUMENT

Thetrial court erred in sustaining the state's motion and refusing to
permit defense counsel to make an opening statement outlining for thejury
the factual evidence that would be élicited from the state's witnesses, because
thisruling violated appellant'srightsto due process and to present a defense,
guaranteed by the Fifth, Sixth and Fourteenth Amendmentsto the United
States Constitution and Article |, Sections 10 and 18(a) of the Missouri
Constitution, in that defense counsel was thereby unable to inform the jury of
the nature of the defense so asto enable thejurorsto appreciate the
significance of the evidence as it was presented, and there were facts elicited
In cross-examination that tended to show that Sarah Kaufman'sidentification

of appellant may have been mistaken.

As respondent recognizes, thisissue is governed by this Court’s opinion in
State v. Thompson, 68 S.W.3d 393 (Mo. banc 2002). Respondent’ s argument
focuses on its contention that the issue is unpreserved, and can be reviewed only

for plain error. Respondent is incorrect.

Respondent ar gues defense counsel was not precluded

from making an opening statement

Respondent argues that in order to preserve the issue for review, defense

counsel was bound to make some sort of opening statement, rather than reserve her



opening statement (Resp. Br. 13). However, thetria court’s ruling had prevented
her from telling the jury the facts she would €elicit from the cross-examination of
the state’ switnesses (Tr. 27-30). The most defense counsel could have said is
something like, “listen to al the evidence before you make your decision,” as
some defense attorneys do. What more does that add to preserve the issue that
counsel was not allowed to make an opening statement of facts to be elicited in
Cross-examination?

In fact, defense counsel did all she could do to preserve the issue, without
actually acting in contravention of thetria court’sruling. Asmore fully discussed
in appellant’ s opening brief, thisis not required. Statev. Taylor, 929 SW.2d 925,

927 (Mo. App., S.D. 2996).

Respondent arques offer of proof inadequate

Respondent takes defense counsel to task for the length of her verbal offer
of proof to the trial court. Respondent also quarrels with appellant’s list of facts
which were elicited on cross-examination of the state' s witnesses (Resp. Br. 16).
The State counts the pages of cross-examination in the transcript and divides by
the number of pagesin the offer of proof (Resp. Br. 15-16). Thisisan interesting
analysis, but appellant does not pretend to understand how respondent’ s
mathematics renders this issue unpreserved.

Respondent has confused preservation with prejudice. Defense counsel

was not required to tell the trial court every word that would come out of every



witness' mouth in order to preserve thisissue for review. And that does not
prevent this Court from reviewing the entire transcript for the prejudice resulting

from this error.

Appellant respectfully requests that this Court reverse his convictions and

remand for anew trial.



CONCLUSION

For the reasons presented, appellant respectfully requests that this Court

reverse his convictions and remand for anew trial.

Respectfully submitted,
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